1 Law on the Establishment of the Extraordinary Chambers with inclusion of amendments, art. 1 new, Doc. NS/RKM/1004/006 (27 October 2004)("The purpose of this law is to bring to trial senior leaders of Democratic Kampuchea and those who were most responsible for the crimes and serious violations of Cambodian penal law, international humanitarian law and custom, and international conventions recognized by Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979.")[hereinafter "ECCC Law"]. 2 For the purposes of this submission, the term "famine" connotes an extreme and general scarcity of food covering a large geographic area. 3 For the purposes of this submission, the term "starvation" connotes death attributable to lack of food. 4 It is not contestable that widespread starvation occurred in Cambodia during the DK period, though estimates of the number of deaths attributable to starvation vary considerably. For 3 subjected a disfavoured political, racial or religious group to famine, resulting in serious physical and/or mental suffering amongst members of the group.
Combined, these three crimes against humanity can provide a full picture of faminebased suffering during DK and the culpability of those responsible. Extermination could be charged to account for the massive death toll attributable to starvation during DK. "Other inhumane acts" could be charged to account for the various forms of suffering other than death associated with famine endured by Cambodians during DK. Finally, persecution could be charged to account for the especially harsh famine endured by members of disfavoured political groups, such as so-called "new" people, who were given the least food and forced to do the most work. Each crime will be analyzed in turn.
I. Crimes Against Humanity Relevant to Starvation at the ECCC
As mentioned supra, all crimes against humanity charged at the ECCC must form part of a widespread or systematic attack against a civilian population. Once it has been established that such an attack took place, each discrete crime against humanity discussed below must be shown to form part of the attack for liability to be proper.
Extermination
The crime against humanity of extermination involves killing on a massive scale. 10 There is no need that the victims of extermination share "any common national, ethnical, racial or 100,000 and 150,000 tons." The report is typical of those during the DK period, as it admits that production targets are not always met, but fails to even begin to address the true size of the shortfalls, or the fact that rampant starvation was occurring.
B. "Other Inhumane Acts"
Article 5 of the ECCC Law includes a residual provision conferring jurisdiction over the crime against humanity of "other inhumane acts." 39 The non-specificity of the crime against humanity of "other inhumane acts" is intentional, designed to account for the astonishing ingenuity of human beings when developing new methods to abuse one another. 40 The ICTY and ICTR have held that for an act to be serious enough to be considered "inhumane" it must be of "similar gravity" to other, enumerated crimes against humanity. 41 Additionally, specific inhumane acts must be proven, rather than merely showing general mistreatment of a civilian population. 42 The perpetrator of an "other inhumane act" must possess a mens rea of at least recklessness (dolus eventualis) when committing the specific inhumane acts alleged. 
a. The Legal Definition of "Similar Gravity"
The key element of "other inhumane acts" is that such acts must be of similar gravity to other crimes against humanity. 44 Acts of requisite gravity have been described qualitatively by 39 E.g. Nuremberg Charter, art. 6; ECCC Law, Art. 5. It is worthy of note that the specific, enumerated crimes against humanity are simply examples of acts that are per se "inhumane." 40 See e.g. Kupreskic et al., TC Judgment, para. 563 ("The phrase "other inhumane acts" was deliberately designed as a residual category, as it was felt to be undesirable for this category to be exhaustively enumerated. An exhaustive categorization would merely create opportunities for evasion of the letter of the prohibition."). s far as counts for other inhumane acts are concerned the accused could be found guilty of crimes against humanity based on other inhumane acts" but ultimately finding that "the fundamental rights of both the accused, namely to be informed of the charges against him and to be in a position to prepare his defence in due time with complete knowledge of the matter, has been disregarded in relation to all the counts of crimes against humanity for other inhumane acts" thereby requiring their acquittal of "other inhumane acts."). 43 E.g. Krnojelac, TC Judgment, para. 132 ("The required mens rea is met where the principal offender, at the time of the act or omission, had the intention to inflict serious physical or mental suffering or to commit a serious attack on the human dignity of the victim, or where he knew that his act or omission was likely to cause serious physical or mental suffering or a serious attack upon human dignity and was reckless as to whether such suffering or attack would result from his act or omission. against dead bodies, 54 injuries sustained during forced labour 55 and general physical assaults causing injury. 56 Additionally, the ICTY Trial Chamber has noted that "enforced prostitution"
and "enforced disappearance of persons" presumptively rise to the level of "other inhumane acts." 57
c. Causing Mass Famine as an Inhumane Act at the ECCC
The crime against humanity of "other inhumane acts" could be used to account for the culpability of KR leaders who designed and implemented the social policies of the regime that led to nationwide famine. Much of the analysis regarding the actus reus and mens rea of "other inhumane acts" would overlap with that of extermination, discussed supra. The difference between the two charges would turn largely on the alleged harms and the class of victims.
"Other inhumane acts" charges could be predicated on a variety of harms associated with famine and undernutrition during DK that all presumably rise to the level of similar gravity to other crimes against humanity. Victims of chronic undernutrition may suffer a wide variety of painful symptoms and enduring health issues, 58 especially children born during to undernourished mothers. 59 Additionally, famine victims often suffer severe emotional trauma from their experiences. 60 Finally, it may be argued that forcibly subjecting victims to famine constitutes an attack on human dignity. Thus, the victims of the crime of "other inhumane acts" in the context of starvation at the ECCC are not only those who died of starvation during DK (who were also victims of extermination), but also survivors, both of whom endured extreme suffering due to chronic undernutrition throughout the DK period.
While the Co-Prosecutors cannot simply allege general mistreatment of the civilian population, specific KR policies can be fairly characterized as "inhumane" in the truest sense of the word. Furthermore, a short perusal of survivor statements makes it clear that virtually every
Cambodian civilian endured inhumane conditions during DK and surely thousands, if not millions of survivors could testify as to the inhumanity of the perpetual hunger and deprivation that was forced on them during DK. 61 The key for a successful prosecution would not be establishing that living conditions, especially the inadequate provision of food, were inhumane, but establishing the necessary dolus eventualis mens rea for each individual accused.
C. Persecution
The ECCC Law includes the crime against humanity of "persecutions on political, racial,
[or] religious grounds." 62 Persecution under the Rome Statute is the "intentional and severe deprivation of fundamental rights contrary to international law by reason of the identity of the group or collectivity." 63 The ICTY has adopted a similar definition:
the crime of persecution consists of an act or omission which discriminates in fact and which: denies or infringes upon a fundamental right laid down in international customary or treaty law (the actus reus); and was carried out deliberately with the intention to discriminate on one of the listed grounds, specifically race, religion or politics (the mens rea)." 
a. Severe Infringement of a Fundamental Right
The actus reus of persecution will likely be found to follow international precedent and require acts or omissions that severely infringe a "fundamental right laid down in international customary or treaty law." 65 "Only gross or blatant denials of fundamental rights" qualify as amongst crimes against humanity. Thus, a perpetrator of persecution must intentionally target members of a political, racial or religious group for harsher treatment. 71 One of the protected classes in the ECCC Law definition of persecution is "political"
groups. 72 The ICTR Trial Chamber has commented that "[p]olitical grounds include party political beliefs and political ideology." 73 Political identity can be subjectively defined by the perpetrators of persecution and may have ethnic or other dimensions. 74 Additionally, an accused may still be held liable for persecution if he acted with the intent to discriminate based on a false assumption regarding the identity of the victim. 
c. Possible Famine-Related Persecution Charges at the ECCC
The nature of persecution charges predicated on the denial of adequate food at the ECCC would hinge on how the persecuted group is identified. One possible method of framing persecution charges would be to allege that the persecuted class during DK consisted of perceived political enemies, who were labelled "new" or "17 April" people, and included everyone who was forcibly evacuated from Cambodians urban areas to the countryside, along with other Cambodians deemed to have an "impure" revolutionary background. 76 After defining the protected victim class, the Co-Prosecutors would need to establish that members of this class of "new" people were targeted for harsher treatment, including reduced rations, resulting in greater famine amongst the group. This showing of disparate treatment could be combined with various pieces of KR propaganda and slogans that referred to "new" people in derogatory terms to demonstrate the requisite discriminatory intent. 77 The key to a successful prosecution would once again likely hinge on mens rea issues, as the accused may claim that all suffering due to famine was merely consequence of a general plan that did not target any group for discrimination.
II. Conclusion
The suffering of Cambodians from lack of food during the DK cannot be captured by one crime alone. A mere recitation of the number of people who were exterminated via starvation fails to capture the full suffering that occurred due to the draconian social policies of the KR.
However, when the crimes against humanity of extermination, "other inhumane acts" and persecution are combined, a more accurate accounting can be made. Suffering from chronic lack of food was an experience that was virtually universal for all Cambodians during DK. In order to provide full accountability and develop an accurate historical record of the experiences of Cambodians under the KR from 1975-79, the ECCC should address this suffering.
76 See DY supra note BLANK at 30-31 (The new people, or 17 April people, were those evacuated from the cities and towns in April 1975. However, many of them were from the countryside and had gone to the cities to escape the war. They were considered unreliable and were viewed by [the KR leaders] with hatred and suspicion. They were classified as "parasites" and had no rights as the Khmer Rouge slogans asserted: "17 April people are parasitic plants. They are the losers of the war and prisoners of war.""). Members of the preferred civilian social class created by the KR were referred to as "old" or "base" people. 77 For a selection of translated KR slogans, see HENRI LOCARD, POL POT"S LITTLE RED BOOK: THE SAYINGS OF ANGKAR (Silkworm Books 2005).
